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pay fixed by law or administrative ac-
tion for the position held by an em-
ployee, including any applicable local-
ity payment under 5 CFR part 531, sub-
part F, special rate supplement under 5
CFR part 530, subpart C, or similar pay-
ment or supplement under other legal
authority, before any deductions and
exclusive of additional pay of any other
kind, such as premium payments, dif-
ferentials, and allowances.

§551.204 Nonexemption of certain em-
ployees.

(a) Certain nonsupervisory white-col-
lar employees are FLSA nonexempt
(unless the employees are subject to
§551.211 (Effect of performing different
work or duties for a temporary period
of time on FLSA exemption status) or
§551.212 (Foreign exemption criteria))
because they do not fit any of the ex-
emption categories. They include:

(1) Employees in equipment oper-
ating and protective occupations, and
most clerical occupations;

(2) Employees performing technician
work in positions properly classified
below GS-9 (or the equivalent level in
other white-collar pay systems) and
many, but not all, of those positions
properly classified at GS-9 or above (or
the equivalent level in other white-col-
lar pay systems); and

(3) Employees at any grade, or equiv-
alent level, in occupations requiring
highly specialized, technical skills and
knowledge that can be acquired only
through prolonged job training and ex-
perience, such as in the Air Traffic
Control series, or in the Aircraft Oper-
ations series unless such employees are
performing predominantly administra-
tive functions rather than the tech-
nical work of the occupation.

(b) Nonsupervisory employees in the
Federal Wage System or in other com-
parable wage systems are nonexempt,
unless the employees are subject to
§551.211 (Effect of performing different
work or duties for a temporary period
of time on FLSA exemption status) or
§551.212 (Foreign exemption criteria).

§551.205 Executive exemption criteria.

(a) An executive employee is an em-
ployee whose primary duty is manage-
ment (as defined in §551.104) of a Fed-
eral agency or any subdivision thereof

§551.205

(including the lowest recognized orga-
nizational unit with a continuing func-
tion) and who:

(1) Customarily and regularly directs
the work of two or more other employ-
ees. However, an employee who merely
assists the manager of a particular de-
partment and supervises two or more
employees only in the actual man-
ager’s absence does not meet this re-
quirement. In addition, hours worked
by an employee cannot be credited
more than once for different execu-
tives. This takes into consideration
those organizations that use matrix
management, i.e., a system of ‘‘shared”
leadership, where supervision cuts
across product and service lines in
terms of accessing activities and advis-
ing top management on business oper-
ations, but where the supervisor/leader
does not have the operating authority
over all employees. Thus, a shared re-
sponsibility for the supervision of the
same two employees in the same recog-
nized organizational unit does not sat-
isfy this requirement. However, a full-
time employee who works 4 hours for
one supervisor and 4 hours for a dif-
ferent supervisor will be credited as a
half-time employee for both super-
visors; and

(2) Has the authority to hire or fire
other employees or whose suggestions
and recommendations as to the hiring,
firing, advancement, promotion, or any
other change of status of other employ-
ees, are given particular weight.

(b) Particular weight. Criteria to de-
termine whether an employee’s sugges-
tions and recommendations are given
particular weight by higher-level man-
agement include, but are not limited
to: whether it is part of the employee’s
job duties to make such suggestions
and recommendations; the frequency
with which such suggestions and rec-
ommendations are made or requested;
and the frequency with which the em-
ployee’s suggestions and recommenda-
tions are relied upon. Generally, an ex-
ecutive’s suggestions and recommenda-
tions must pertain to employees whom
the executive customarily and regu-
larly directs. Particular weight does
not include consideration of an occa-
sional suggestion with regard to the
change in status of a co-worker. An
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§551.206

employee’s suggestions and rec-
ommendations may still be deemed to
have particular weight even if a higher
level manager’s recommendation has
more importance and even if the em-
ployee does not have authority to
make the ultimate decision as to the
employee’s change in status.

§551.206 Administrative
criteria.

exemption

An administrative employee is an em-
ployee whose primary duty is the per-
formance of office or non-manual work
directly related to the management or
general business operations, as distin-
guished from production functions, of
the employer or the employer’s cus-
tomers and whose primary duty in-
cludes the exercise of discretion and
independent judgment with respect to
matters of significance.

(a) In general, the exercise of discre-
tion and independent judgment in-
volves the comparison and the evalua-
tion of possible courses of conduct, and
acting or making a decision after the
various possibilities have been consid-
ered. The term ‘‘matters of signifi-
cance” refers to the level of impor-
tance or consequence of the work per-
formed.

(b) The phrase discretion and inde-
pendent judgment must be applied in
light of all the facts involved in the
particular employment situation in
which the question arises. Factors to
consider when determining whether an
employee exercises discretion and inde-
pendent judgment with respect to mat-
ters of significance include, but are not
limited to, whether the employee:

(1) Has authority to formulate, af-
fect, interpret, or implement manage-
ment policies or operating practices;

(2) Carries out major assignments in
conducting the operations of the orga-
nization;

(3) Performs work that affects the or-
ganization’s operations to a substan-
tial degree, even if the employee’s as-
signments are related to operation of a
particular segment of the organization;

(4) Has authority to commit the em-
ployer in matters that have significant
financial impact;

(5) Has authority to waive or deviate
from established policies and proce-
dures without prior approval;

5 CFR Ch. | (1-1-13 Edition)

(6) Has authority to negotiate and
bind the organization on significant
matters;

(7) Provides consultation or expert
advice to management;

(8) Is involved in planning long- or
short-term organizational objectives;

(9) Investigates and resolves matters
of significance on behalf of manage-
ment; and

(10) Represents the organization in
handling complaints, arbitrating dis-
putes, or resolving grievances.

(c) The exercise of discretion and
independent judgment implies that the
employee has authority to make an
independent choice, free from imme-
diate direction or supervision. How-
ever, an employee can exercise discre-
tion and independent judgment even if
the employee’s decisions or rec-
ommendations are reviewed at a higher
level. Thus, the term discretion and
independent judgment does not require
that decisions made by an employee
have a finality that goes with unlim-
ited authority and a complete absence
of review. The decisions made as a re-
sult of the exercise of discretion and
independent judgment may consist of
recommendations for action rather
than the actual taking of action. The
fact that an employee’s decision may
be subject to review and that upon oc-
casion the decisions are revised or re-
versed after review does not mean that
the employee is not exercising discre-
tion and independent judgment.

(d) An organization’s workload may
make it necessary to employ a number
of employees to perform the same or
similar work. The fact that many em-
ployees perform identical work or work
of the same relative importance does
not mean that the work of each such
employee does not involve the exercise
of discretion and independent judg-
ment with respect to matters of signifi-
cance.

(e) The exercise of discretion and
independent judgment must be more
than the use of skill in applying well-
established techniques, procedures, or
specific standards described in manuals
or other sources.

(f) The use of manuals, guidelines, or
other established procedures con-
taining or relating to highly technical,
scientific, legal, financial, or other
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